Protecting Nurses' Role as Patient Advocate
It took a jury less than an hour to return a "not guilty" verdict in the trial of Texas nurse Anne Mitchell. Her acquittal was the best possible outcome of a criminal trial that never should have happened in the first place.
Mitchell and her colleague Vickilyn Galle had both worked for Winkler Memorial Hospital in Winkler, Texas, for more than two decades. In April 2009, frustrated when internal complaints about unsafe practices by a physician had a gone nowhere, they sent a complaint to the Texas Medical Board (TMB) about the physician, Rolando Arafiles Jr.
In their letter to the TMB, they noted six cases "of concern," including patient file numbers. They were fired without exp lanation in June, and soon found themselves arrested and charged with "misuse of official information," a third-degree felony. Had they been convicted, they could have faced up to 10 years in prison and a fine of up to $10,000 (Sack, 2010a) .
It seemed inconceivable that nurses could face criminal charges for reporting questionable medical practice to the state medical board. They sent their complaint to the state agency charged with overseeing physician practice. In so doing, they were simply carrying out their role as patient advocates-a role that is essential to nursing practice.
News of this absurd prosecution spread quickly throughout the United States, thanks in large part to the efforts of the Texas Nurses Association, which also raised funds to support the nurses' defense.
The week before the case went to trial, prosecutors dropped charges against Galle but opted to continue with their case against Mitchell. On the fourth day of the trial, the case went to the jury, which quickly voted to exonerate Mitchell (Sack, 2010b) . The jury foreman is quoted as explaining the jury's verdict: "We don't feel that what she did was wrong because she had concern for the patients." Nurses "are the eyes for the patient."
The news was welcome, of course. But even without a conviction, the nurses' arrest and prosecution did enough damage. Both nurses are suing the physician, the hospital, and involved county officials for violation of their First Amendment free speech rights. The nurses deserve vindication. But beyond this, their success in this suit could discourage misguided prosecutions of health care whistleblowers.
While in Winkler County, Texas, the criminal justice system was used to chill nurses' ability to serve as patient advocates, in Philadelphia, union contract negotiations are being used to the same effect.
Nurses and other health care workers at Temple University Medical Center are on strike. One of the issues in this strike is the hospital's insistence on inserting a new gag ("nondisparagement") clause in the union contract. This contract provision would bar the union, its officials, and members from publicly criticizing the hospital.
Hospital officials have insisted that this provision is aimed at limiting "disparagement" by the union, the Pennsylvania Association of Staff Nurses and Allied Professionals, and is not intended to limit the ability of individual nurses or other health care workers from criticizing the hospital. The "nondisparagement" language reportedly reads as follows: "The Association, its officers, agents, representatives and members shall not publicly criticize, ridicule or make any statement which disparages Temple, or any of its affiliates or any of their res pective management officers or medical staff members" (Burling, 2009; Jones, 2010) .
It would be hard to understand why language that prevented the union from criticizing the hospital should not be seen as discouraging nurses from speaking out-because the union, of course, is the nurses' elected representative. But more to the point: This language clearly would apply to individual members as well.
Attempting to put language like this into a hospital's contract with its nurses union raises all sorts of questions, not the least of which is its enforceability. Chances are that the hospital never actually expected this gag ("nondisparagement") clause to make it into the contract; more likely, it was proposed Serving as patient advocate is essential to nursing practice. Whether in Texas-where nurses faced criminal charges for filing a complaint with the state Medical Board-or Pennsylvania, where hospital officials seek a gag ("nondisparagement") clause in its union contract-nurses' role as patient advocate should be strengthened, not diminished. Efforts to chip away at that role should continue to spark strong and vocal opposition.
to make a point and to serve as a bargaining chip as negotiations proceed.
But-not unlike the unsuccessful prosecution of the Winkler County nurses-merely proposing this language can do long-term damage to nurses' exercise of their patient advocacy obligations. It sends the wrong message to nurses by emphasizing and amplifying the risks of speaking out. There may well be a history of contentious relations between the hospital and the union. If so, the way to resolve it is clearly not by taking a sledgehammer to nurses' rights.
By the time this article is in print, the strike may have been settled; at the very least, perhaps the gag ("disparagement") clause will have been abandoned. It should be. Whether in Texas, Pennsylvania, or anywhere else, nurses' role as patient advocate should be protected-not diminished. Efforts to chip away at that role should continue to spark strong and vocal opposition.
